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" Attn:

frooe

[
iy

f

Director, Internal Revenue Service Cantar
Kansas City,-MO

Entity Control

Technical Assistant
Employee Benefits and Exempt Organizaticns

CC:EZE:3 - TR-45-1478-30 _
Railroad Retizrzment Tax Act Status

Attached for your information and appropriate actiocn is a
ccpv of a letver dated November 2, 19¢C, from the Railrpad
Retirement Board concerning the status under the Railroad
Retirement Act and the Railroad Unemployment Tax Act of the

We have rsviewed the cpinion of the Raiircad Retirement
Board and, based solely upon the informaticn submitted, concur

in the conclusion reached bty the Board that
iz not an emplcyer under the Railroad
Retirement and Railroad Unemplovment Insurance Acts.

{Signed) Reaald L. lMoore

RONALD L. VOORE

ttachment: Copy of letter from
the Railrcad Retirement Board

cc: Mr, Gary Kuper

Internal Revenue Service
200 Scuth Eanley

Clayton, MQ 63105

08643

LT Y




UNITED STATES oF AMERICA
RAILROAD RETI_REMENT BOARD

844 RUSH STREET _
CHICAGO, ILLINDIS 60611 R ; _

BUREAU OF LAaw

Agsistant Chief Counsel
(Emplovee Benefits and

Exempt Organizations) oy (2 1999
Internal Revenue Service AR
111l Constitution Avenue., K.VW.
Washington, D.C. 20224

Attention: CC:IND:1:3

Dear Sir:

In accordance with the coordinetion procedure esteblighed between
the Internal Revenue Service and this Board, I am enclosing for
your information a copy of an opinion in whieh I have expressed
ny determination as to the status under the Railroad Retirement
and Reilroad Unemployment Insurance Acts of the following:

Sincerely vours,

nolosure

L
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FORS G-115¢ {11-89)

UNITED STATES GOVERNMENT RAILROAD RETIREMENT BOARD
MEMORANDUM
PCT 31 1990
TO: Director of Research and Employment Accounts
FROM: Deputy General Counsel

susszc: I

Fmployver Status

This is in response to vour Form G-215 dated August 1, 1990,
wherein vou asked me to determine the status of the

(hereafter as an emplover
under the Railroad Retirement and Railroad Unemplovment Insurance
Acts. The employer status of has not previocusly been
consdde i al and corporate subdivision of
the established in under

of the General Laws of that state. The
has the authority to conduct mass transit operations within

its area of operations. In a letter dated June 28, 1990,
*, 's Director of Railroad Operations
advised the Board that has contracted with the _
an emplover
covered under the Acts, to operate track miles used in
computer service. One of the commuter lines (the line)
crosses into INGENGGEGN. 's contractﬂ went into
employs people to provide

effect on NN

-commuter service. These emplovees are compensated and
reported by through its own pavroll. _further

stated that is not subiect to the iurisdiction of the
Interstate Commerce Conmission and its operations do not use anv

electric locomotive iower. He alsc provided a copy of the

contract between and which is currently in effect.

As vou are aware, the definition of an emplover is found in
section 1(a)(1) of the Railroad Retirement Act (45 U.S.C. § 231
(a)(1)) and in & substantially similar provisien of the Railroad
Unemployment Insursance Act. An emplover is defined, in pertinent

part, to include:

"(i) anv express companv, sleeping-car company, and
carrier by railroad, subject to subchapter I of chapter
105 of Title 49 [the Interstate Commerce Act];
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(ii) env companv which is directly or indirectly
" owned or controlled by, or under common control with,
one or more employers as defined in peragraph (i) of
*his subdivision, and which operates arnv ecuipment or
acilitv or performs anv service (exce:: trucking
SerVICE, cesuzl service, anc the casus. cpesretion ¢f
ecuipment or ‘aczlﬂ*les) in connectior with the
Erinspﬂrtation of passengers or propertv bv reilrcad,
r e
In general, (former) Part I of the Interstere Conmerce Ac
applies to comman cerriers engapged in the traznsportation cf
passengers or freight, wholly or in part bv rzilroacd, in
incerstate commerce. A governoent a! unit can be & common cerrier
S& a5 tc be an emcliover under the Peilroad Getirement and
Reilrced Unemplovment Insurence Acts See Lege! Opinicons
L-8'-1¢60 and L-90-27,
Subcheoter I of Chapter 103 of Titie 49, section £(t), provides
gs icllows:
"{b) the Intersteate Cormerce Cormzissicr does not hevs
jurisdicticn under this subtitle over r2il mass
transportaticn provided by & locel! putlic body if -
(1) the Commission would have jurisdiction but for
this section; &nd
{2) tne fares ¢f the local public bady, or ics
euthority to apvliv t¢c the Corcrission for
chenges in those fares, is sulizct to the
epprovel or Cisevprovel of the chief executive
cfficer ¢f the Stste in which the
trensportation is provided.' <9 U.S.C.
§ 10504¢(z).
orovides thet the affeirs of sheil bz rceneged bv & board c?
directors appointed bv the governor of ke szete., Thus, in
arccoerd with 49 U.S5.C. E‘ 1050’:‘([) ‘:h&*, ke other providers
of mass reil trensportation, is not subtiecr o the Intersteate
Commerce Act. Fowever, subsection {(¢) of that section provides
as follows:
"Notwithstanding subsecticn (b) ¢f this section, & loce!
public bodv, debﬁr4bed in subsection (b, is sutiect to
epplicable laws ¢f the Unirted Stares related to:-
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(2) the representation ¢f ewplovees for collective
y bargaining: and

(3) ezplovment retirement, annuitv, &nd
unerplovment svstems Oor orher provisions related to
dealings between emplovees and emplovers."

The Reilroad Retirement and Reilrcacd Unemplovment Insurance Acts
are laws of the United States reletz¢ to ''retirement, annuitv anc
unemplovment svstems'. Therefore, the exemption contained in

49 U.S.C. & 10504(b) is not apolicetle to & determination
rega*d4ng ccverage under the Acts eccministerec bv the Bearc.

49 U.S.C. § JOJOL(C cited above, g & clear statement bw
Congress that prov:oe"s of urbar, mess transit such as the'-
mev, notwithstending their exempricr under subsection (b) from
ICC juriscdiction, be subject toc lews such as the PRailroed
Retirement end Reilroad Unemplovmenr Insurance Acts.

However, in the past this office hes not held e rail carrier tc
be an emplover unless it has actuzl!v comménced operating &
z2ilrcad. See legal Opinions L-B1-200 &and L-90-47. The I is
nct an cperator of a reilrcad and hze never done so to this
fete. It is merely a subsicy Cisbursing entity cf state
government which contracts with & rzi

rzil]l operator, currently
BN, to provice commuter service. Such service has been
provided bv reil carriers, inciuding the , unger

contrect since 's inceptIUJ ir . Pursuent toc Its current

contract, _ presentiv provides z]] services, inclucing
couipment, DEINTen&rnce, treining end emplovees. Fmplovees

g €
provicing service under the contrect ere compensated by
end repcrted through its pavreclil. Under the contract, the
n&s no control cver the operations ¢f the commuter service
provided bv I, cxcept the lizmized right to modifv the

schedule,

Therefcre, it is mv opinion that ths _
under the Reilrosad Retirement &nc Rellroad Unemplovmen
Insurance Acts. 4 new submission shouvld be made it thet-
shoulcd actually begin operating as & carrier bv reilroac. An
appropriste Form G-215 is &attechec,




